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MEMORANDUM IN SUPPORT

fenmi el wiitens - OF ORDER GRANTING
DEFENDANT’S MOTION TO

Defendant. SUPPRESS

The above-entitled matter came before the Honorable Tamara Garcia on May 21, 2015 at
the Hennepin County Government Center for a Rasmussen hearing.

APPEARANCES

Juanita Freeman, Assistant Hennepin County Attorney, appeared on behalf of the State of
Minnesota.

Kirk Anderson appeared on behalf of HiEeaErRanee— Decfendant, who was

present.
PROCEDURAL POSTURE

1. Defendant is charged with one count of Possession of a Firearm by a Prohibited Person in
violation of Minn. Stat. § 624.713, subd. 1(2) from an incident occurring on or about
November 16, 2014.

2. On April 9, 2015, Defendant filed a motion to suppress the firearm, arguing that the
search violated his Fourth Amendment rights. A Rasmussen hearing on that issue was
held on May 21, 2015. One witness, Officer Ryan Soliday, testified at the hearing. The
parties jointly submitted two exhibits: R1—Officer Soliday’s squad video and R2—
Officer Iverson’s squad video.

3. Upon the evidence adduced, the arguments of counsel, and all files, records and
proceedings herein, the Court makes the following:

FINDINGS OF FACT

1. Officer Soliday works as a peace officer for the Brooklyn Center Police Department. He
was recently assigned to narcotics investigation, but was a patrol officer for five and a
half years prior to that.



2. In the early morning hours of November 16, 2014, Officer Soliday was working the
“dogwatch” shift, which runs from 6 p.m. to 6 a.m. Officer Soliday testified that the
weather was very cold and it was snowing. Officer Soliday further testified that shortly
after midnight, there were a couple of inches of snow on the ground. Officer Soliday was
patrolling the 6400 block of James Circle, which is known to be a high crime area. From
the video, it appears that it was only lightly snowing, visibility was good and Officer
Soliday was not using his windshield wipers as he was following Defendant.

3. At approximately 12:00 a.m., a vehicle exiting the Super 8 Hotel caught Officer Soliday’s
attention. The vehicle left the back parking lot of the hotel, went north on James Circle,
and then turned left onto Freeway Blvd. Officer Soliday testified that he could not see
the front license plate of the vehicle and believed it was either missing or covered with
snow. Additionally, Officer Soliday testified that the car failed to signal far enough in
advance before making the left turn onto Freeway Blvd. Officer Soliday decided to
follow the vehicle and eventually initiated a traffic stop based on the two violations.

4. Before initiating the traffic stop, Officer Soliday ran the vehicle’s license plate' through
the in-house database to get some information on who might be in the vehicle. The
vehicle was registered to Defendant and Officer Soliday was able to learn Defendant’s
criminal history before pulling the vehicle over.

5. Officer Soliday initiated a traffic stop of the vehicle. The vehicle pulled over and stopped
just east of the intersection of Xerxes and Freeway Blvd. Officer Soliday approached the
vehicle on the driver’s side. He informed the driver, who was later identified as
Defendant, that he had pulled him over because the front license plate was obscured.
Officer Soliday did not mention a turn signal violation at that time. Officer Soliday asked
Defendant for his driver’s license and proof of insurance. Defendant provided a valid
driver’s license but could not produce proof of insurance. Defendant told Officer Soliday
that he had just purchased insurance for the vehicle that day and could not remember the
name of the provider. Officer Soliday asked Defendant a few more informational
questions, including whether there was anything illegal in the car. He then told
Defendant to “hang on,” and returned to his squad car.

6. Once back in his squad, Officer Soliday radioed for a second officer. He did not call a
tow truck at that time. Officer Iverson arrived approximately two minutes later. Officer
Soliday informed Officer Iverson that he needed assistance removing Defendant and the
passenger from the vehicle as Defendant had a couple of weapons charges in the past and
a recent aggravated robbery arrest. Officer Soliday also indicated that he did not believe
the vehicle had insurance. Both officers then approached Defendant’s vehicle.

7. Officer Soliday testified that he had decided to impound Defendant’s vehicle because
Defendant did not have valid insurance and the vehicle was a traffic hazard. Officer

Soliday cited the weather and the fact that the car was illegally parked by a fire hydrant
and too close to a stop sign. The Court notes that from the time Defendant was pulled
over until Officer Soliday left for the police station, a total of thirty cars passed

' While Officer Soliday could not see the front license plate, he was able to view and read the rear license plate.
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Defendant’s vehicle from both directions without incident. The Court also notes that it is
clear from the video that Officer Soliday was not aware of the fire hydrant until after the
search was complete.”

8. When he approached the vehicle, Officer Soliday told Defendant, “Hop out real quick for
me, I just want to talk with you for a second.” Defendant complied with this request.
Officer Soliday took him to the rear of the vehicle and conducted a pat frisk of Defendant
because of Defendant’s past convictions for weapons. Officer Soliday did not testify to
having any other grounds for suspecting Defendant was armed. He then took Defendant
to his squad car and placed him in the back seat. Defendant’s hands were placed behind
his head and Officer Soliday kept his hand on Defendant’s wrists, while Officer Soliday
escorted Defendant to the squad car. On the way to the squad, Officer Soliday asked
Defendant “Are we going to be able to figure out who the insurance company is?”
Defendant indicated that if he were able to call his fiancée, he would be able to provide
that information. Officer Soliday never followed up with this suggestion. Officer
Soliday then returned to the vehicle to remove the passenger. Officer Soliday did not tell
Defendant that he would be given a citation for driving without proof of insurance and
then would be free to go. He did not tell Defendant that he intended to tow and impound
Defendant’s vehicle.

9. After Defendant was inside Officer Soliday’s squad car, the officers then removed the
passenger from the vehicle, pat-frisked him and placed him in the back of Officer
Iverson’s squad car. The passenger was informed that the vehicle was being towed for
lack of insurance. Defendant was not asked if he would like to wait in the back of the
squad car to stay warm, nor was his passenger. Neither was asked if there was someone
whom they could call to request a ride.

10. Once both Defendant and the passenger were in the backs of the squad cars, Officers
Soliday and Iverson began a search of the vehicle. Officer Soliday testified that this
search was conducted as part of department policy to inventory search all vehicles before
they are impounded. Neither Officer used an inventory sheet while conducting the
search. During their search, neither officer examined the outside of the vehicle for
existing damage. Officer Soliday began searching the driver’s side while Officer Iverson
searched the passenger side. While conducting the search, the two officers discussed
other searches they had conducted and places where items could be hidden. The tone of
their conversation suggested they were searching for drugs, weapons, and other illicit
materials rather than inventorying what was in the vehicle before it was towed.

11. Once the two officers reached the rear of the vehicle, they agreed to go over each other’s
work and make sure nothing was missed. Officer Soliday was just about to conclude the
search when he noticed a handgun behind an armrest in the back of the vehicle. After
finding the gun, Officer Soliday returned to his squad car and handcuffed Defendant and
placed him under arrest. Officer Soliday and Defendant discussed what would happen

? Officer Iverson can be heard pointing out the fire hydrant while the two officers are discussing whether or not the
search was valid.
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next and it was at that point that Officer Soliday first informed Defendant that his vehicle
was going to be towed.

After reviewing all of the evidence, the Court finds that the purpose of the search was to
search for weapons or contraband, not to inventory the contents of the vehicle in
preparation for having it towed.

After placing Defendant and his passenger under arrest, the officers continued to discuss
the search. During that conversation, Officer Iverson questioned the validity of the
search he and Officer Soliday had just conducted and referenced an email with a court
case that had been sent out to the department. Officer Soliday believed that the search
was valid because the car was illegally parked. The officers then began looking at how
close the car was to the stop sign and Officer Iverson noted that the car was stopped next
to a fire hydrant.

The Court did not receive any testimony regarding statements made by Defendant.
CONCLUSIONS OF LAW

The United States and Minnesota Constitutions provide that “[t]he right of the people to
be secure in their persons, house, papers, and effects, against unreasonable searches and
seizures, shall not be violated.” U.S. Const. amend. I'V; accord. Minn. Const. art 1 § 10.

A vehicle stop is proper if police are “able to point to specific and articulable facts which,
taken together with rational inferences from those facts, reasonably warrant the
intrusion.” Terry v. Ohio, 392 U.S. 1, 21 (1968); see also State v. McKinley, 232 N.W.2d
906, 909-10 (Minn. 1975). Violation of even a minor traffic law is sufficient to justify a
stop. State v. Anderson, 683 N.W.2d 181, 823 (Minn. 2004). All vehicles, unless treated
differently by statute, must have a license plate displayed in both the front and the rear of
the vehicle. Minn. Stat. § 169.79, subd. 6. “The person driving the motor vehicle shall
keep the plate legible and unobstructed and free from grease, dust, or other blurring
material so that the lettering is plainly visible at all times.” Id. at subd. 7. “A signal of
intention to turn right or left shall be given continuously during not less than the last 100
feet traveled by the vehicle before turning.” Minn. Stat. § 169.19, subd. 5.

In this matter, Defendant’s front license plate was either missing or obstructed by snow
and he failed to signal a turn for a full 100 feet before making the turn. Thus, Officer
Soliday had sufficient grounds to stop Defendant. The Court notes that even if it
accepted Defendant’s argument that either Officer Soliday was incorrect about the
distance Defendant signaled his turn, or it was impossible to signal for a full 100 feet, the
obstruction of the license plate alone was sufficient reason to stop the vehicle. Therefore,
the Court concludes that the initial stop of Defendant’s vehicle was lawful.

In grder to be valid, a vehicle stop must be “justified at its inception” and the actions of
police during the stop must be “reasonably related to and justified by the circumstances
that gave rise to the stop in the first place.” State v. Askerooth, 681 N.W.2d 353,364



(Minn. 2004). “[E]ach incremental intrusion during a stop must be” either (1) related to
the initial justification for the stop, (2) justified by independent probable cause, or 3)
reasonable pursuant to the Terry framework. /d. Investigatory detention must not last
longer than necessary to effectuate the purpose of the stop. Florida v. Royer, 460 U.sS.
491, 500 (1983).

. Officer Soliday properly expanded the scope of the stop to investigate whether or not
Defendant’s vehicle was insured. Asking for a driver’s license and proof of insurance is
a routine portion of a traffic stop. When Defendant could not produce proof of insurance,
Officer Soliday was justified in expanding the scope of the stop. However, the Court
agrees that Defendant’s detention in the back of Officer Soliday’s squad car was not
justified. Before asking Defendant to step out of his vehicle, Officer Soliday testified that
he had decided to tow and impound Defendant’s vehicle for no proof of insurance. Thus,
further detention of Defendant was not necessary to effectuate the purpose of the
expanded stop. If Officer Soliday intended to simply issue Defendant a citation for
driving without proof of insurance, he should have done so at that time and allowed him
to leave with or without his vehicle. It was not necessary to detain Defendant while the
officers searched his vehicle, as the search was not necessary to investigate Defendant’s
lack of insurance or proof of insurance.

. The State’s argument that Officer Soliday placed Defendant in the back of his squad car
for Defendant’s comfort ignores several key facts. First, Defendant was not told why he
was being asked to exit his vehicle. He was not told he was going to be free to leave
once he had received a citation. He was not asked if he would like to wait in the back of
the squad car to keep warm. He was not even told, as the passenger was, that he was
being placed in the squad because it was icy out. Before being placed in the squad car,
his person was searched for weapons and he was escorted to the squad car with his hands
behind his head without any explanation. These are not reasonable and justifiable actions
given the minor traffic violations involved in this case.

. The U.S. and Minnesota Constitutions prohibit unreasonable searches and seizures. U.S.
Const. amend. IV; Minn. Const. Warrantless searches are generally per se unreasonable.
State v. Ture, 623 N.W.2d 621, 627 (Minn. 2011). However, an “inventory search” is an
exception to the general warrant requirement. Colorado v. Bertine, 479 U.S. 367, 371
(1987). “Thus, an inventory search ‘conducted pursuant to a standard police procedure
prior to lawfully impounding an automobile [is] not unconstitutional under the Fourth
Amendment.’” State v. Gauster, 752 N.W.2d 496, 502 (Minn. 2008) (citing State v.
Goodrich, 256 N.W.2d 506, 510 (Minn 1977). The impoundment of the vehicle must be
proper, in order for the inventory search to be valid. /d. For impoundment to be valid,
the State must have an interest that outweighs the individual’s Fourth Amendment right
to be free of unreasonable searches and seizures, and “if the impoundment is not
necessary, then the concomitant [inventory] search is unreasonable.” Id.

. Before considering whether or not impoundment was necessary, the Court first notes that
it finds suspect the officers’ assertion that they were conducting an inventory search. In
conducting their search, the officers did not appear to be taking any actual inventory of
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what was in the vehicle. Neither officer utilized an inventory sheet. They did not note or
discuss any items found in the vehicle, except those which may have been unlawful. And
neither officer examined the outside of the vehicle for any existing damage. Moreover,
there would have been no need to further detain Defendant while they were conducting
the search, unless they were looking for evidence of other crimes. The Court concludes
that impounding Defendant’s vehicle was a mere pretext to allow the officers to search
the vehicle for weapons and contraband.

However, even if the officers had conducted a proper inventory search, the impoundment
of the vehicle still must have been warranted. The Gauster court considered four grounds
upon which impoundment of a vehicle could be based: 1) nature of the violations and/or
the arrest of the driver, 2) safety hazard, 3) parking violations, and 4) caretaking function.
Gauster at 504-06. The Court finds the Gauster case to be on point, and thus relies on its
analysis of the impoundment issue and considers these factors in determining whether or
not the impoundment of Defendant’s vehicle was justified in this case.

First, Defendant’s driving offenses did not warrant impounding the vehicle. Defendant
was pulled over for having an obscured front license plate and possibly failing to signal a
turn properly. These offenses are both petty misdemeanors and do not justify
impounding Defendant’s vehicle. Minn. Stat. § 169.89, subd. 1. Driving without proof
of insurance is a misdemeanor, as is driving a vehicle without insurance. Minn. Stat. §
169.791, subd. 6.; Minn. Stat. § 169.797, subd. 4. Arrest for a misdemeanor is only
justified in one of three scenarios: 1) to prevent bodily injury to another person, 2) to
prevent further criminal activity, or 3) there is a substantial likelihood Defendant would
not respond to the citation. Minn. R. Crim. Pro. 6.01, subd. 1(a). Officer Soliday
testified that he intended to issue a citation to Defendant and not arrest him. There is no
evidence in the record that would justify arresting Defendant upon a misdemeanor
violation. The Court notes that “after issuing a citation for failure to provide proof of
insurance, police typically let drivers drive their vehicles away.” Gauster. at fn. 3 (citing
State v. Reese, 2007 WL 1128815 (Minn. Ct. App. 2007)). Thus here, as in Gauster,
impoundment must be authorized on some ground other than the nature of the offense or
the arrest of the driver. Gauster at 504.

Next, the Court considers whether or not the vehicle presented a safety hazard where
stopped. While there was snow on the ground and it was snowing, visibility where
Defendant was stopped was good and it appeared to be lightly snowing. Additionally, the
road on which Defendant was stopped was not overly busy and thirty vehicles can be
observed passing Defendant’s vehicle from both directions without any trouble. Based
on all of this, the Court concludes that Defendant’s vehicle was not a safety hazard where
it was stopped and therefore, impoundment of the vehicle was not justified on those
grounds. If the vehicle had stopped in an area where it presented a true safety hazard,
then Office Soliday should have advised Defendant of that when he pulled him over and
had Defendant immediately reposition the vehicle.

Third, the Court considers whether any parking violations would justify impounding the
vehicle. Vehicles must not be parked within ten feet of a fire hydrant or within thirty feet
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of a stop sign. Minn. Stat. § 169.63, subd. 1(a)(4) & (7). Officer Soliday testified that
Defendant’s vehicle was stopped near a fire hydrant and a stop sign, both violations of
parking laws. However, as the Court has previously found that the vehicle did not create
a safety hazard, these parking violations are insufficient grounds to immediately tow the
vehicle. Additionally, the Court finds it unreasonable to impound a vehicle on the
grounds that it is parked illegally, when the placement of the vehicle on the road is due to
the driver promptly stopping at the command of a police officer conducting a traffic stop.
To find otherwise would put drivers in the untenable position of either complying with an
officer’s command to stop and risk having the vehicle illegally parked, or continue
driving until the car can be legally parked and risk being charged with fleeing. Here, if
Officer Soliday had noticed when he stopped Defendant that his vehicle was too close to
the fire hydrant or stop sign, he could have easily asked Defendant to move his vehicle in
order to be an appropriate distance away from the hydrant and sign. From the record it
appears clear that Officer Soliday did not note or mention that Defendant was stopped
near a fire hydrant or stop sign until after the search was complete.

Finally, the Court considers whether or not the police’s caretaking function could justify
impounding the vehicle. “While the need for the police to protect the vehicle and its
contents is often present when police officers arrest a driver,” as previously noted,
Officer Soliday testified that he did not intend to arrest Defendant for driving without
proof of insurance. Gauster at 506. Defendant remained free and able to take custody of
his own vehicle. Even if no one could drive the vehicle because it was uninsured,
Defendant could have made other arrangements for it to be towed. The Court
acknowledges that Defendant in this case, unlike in Gauster, did not offer to make other
arrangements for his vehicle. See Id. at 500. However, since Defendant was unaware his
vehicle was being towed; it is unreasonable to require him to have offered alternatives.
While officers do not have an affirmative duty to ask a driver to provide other means of
removing a vehicle, the Court finds that an officer must at the very least inform a driver
that the officer intends to have the vehicle towed. This is both reasonable and fair as
otherwise officers would be incentivized to hide this information from drivers so that
they could justify searching and impounding more vehicles.

Thus here, as in Gauster, “there were no circumstances then existing which justified
seizure of [Defendant’s] vehicle.” Id. at 506. The Court, therefore, concludes that the
impoundment of Defendant’s vehicle was improper and the concomitant search of
Defendant’s vehicle was invalid.



15. Since the search of the vehicle was invalid, any statements Defendant subsequently made
about the fruits of that search were also obtained illegally. The Court need not consider
whether or not the statements were taken in violation of Miranda.
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Dated:
jal

BY THE COURT:

)
Tamara Garcig ’

Judge of District Court
Fourth Judicial District




